Claims and Appeals for Welfare Benefit particularly ESA: Information for GPs 
(With thanks to the Glasgow Local Medical Committee for permission to reprint it)

Changes to welfare benefits, particularly the introduction of the Employment and Support Allowance (ESA) and the so called “bedroom tax”, have greatly increased GPs workloads as government departments and patients have turned to GPs to provide medical reports and letters of support. 

The introduction of ESA in particular has caused concern and useful information is available on the government websites http://www.dwp.gov.uk/healthcare-professional/frequently-asked-questions and there is considerable useful information in the DWP short guide to the benefit system at http://www.dwp.gov.uk/docs/gp-benefit-guide.pdf.  

The purpose of this document is not to supplant government advice but to provide insight into particular aspects which may be helpful to GPs and their patients. We have included more specialised information about Regs 29 and 35 in Appendix A which may be of interest to some GPs.
ESA113

There are many reasons why form ESA113 is often not returned on time by GPs.  The most salient point for GPs to be aware of is that GPs are under a statutory obligation to complete ESA113 reports when requested.
There are a number of points to bear in mind about the ESA113 form
· Time for turnaround for this form is short, currently 5 days and this can be a problem for practices.

· These forms should be completed from medical records and there is no expectation that a GP will carry out an examination prior to completion. 
· The GP is expected only to provide responses to those questions which he is able to answer from his knowledge of the patient. It is recognised that GPs do not always have detailed knowledge of the functional impact of their patients' medical conditions and may not be able to comment on these aspects.

· These forms are not requested in all cases and are issued where it is considered that further information might result in entitlement to benefit, or confirmation of on-going entitlement to benefit, without need for the patient to attend for a benefit related assessment.

· There are a number of specific conditions which will result in a patient being treated as incapable of work and placed in the ESA Support Group without need for assessment and information from the ESA113 assists the DWP in identifying those patients who suffer from such severe conditions.

· Precise and comprehensive clinical information provided at an early stage in the decision making process is likely to improve the accuracy of decision making and reduce the likelihood of future appeals and associated requests for further medical evidence   
Requests for Further Medical Evidence (FME)
If Jobcentre Plus or the Tribunal Service (Appeals Service) decide that further medical evidence (FME) is necessary they will request it directly and be responsible for paying any fee. 
· Patients who believe that FME is necessary to support their claim or appeal can contact Jobcentre Plus or the Tribunal Service and ask that they obtain it - although the organisations do not have to act on this request. 
· NHS GPs are under no contractual obligation to provide further medical evidence/letters of support to patients. This is entirely at the GP's discretion.

· If such a request is made GPs may wish to consider whether providing patients with a printout of a suitable summary from their medical record would be a helpful and appropriate response.

The Appeals Process

An important point for GPs to be aware of is that appeals are significantly more likely to succeed where patients opt to attend for an oral hearing. 

· Patients are best placed to describe the functional effects of their condition(s) and the appeal hearing is their opportunity to put their difficulties across in their own words. 
· Where patients request FME detailing the effects of physical or psychological conditions GPs might wish to respond by encouraging their patients to attend the tribunal hearing in person to give evidence where possible. 
· The manner in which oral evidence is given is also taken into account and therefore patients should not be put off attending because they are worried that they may not be very articulate or composed. 
· It is also generally of assistance for patients to be represented at appeal hearings by an experienced representative who understands the legislation and there are a number of organisations who will provide such representation free of charge. It is however unfortunately the case that such organisations are currently struggling to meet the demand for representation at hearings. 
General point regarding medical reports which might be useful

Where a GP decides to provide FME it might be helpful to understand the basic legal approach to such medical evidence.   It is generally accepted that courts give weight to medical reports where it is clear that the author knows a patient, has had access to their medical records in producing the report, and where the author gives reasoned justification for their opinion making a clear distinction between professional medical opinion and reported history. 
Appendix A

Supplementary Information- Reference to Regulations 29 and 35

Recently “Regulations 29 and 35” have been raised by some patients and campaign groups. GPs have been asked to confirm that they “apply” with the suggestion that this will exempt the patient from undergoing the Work Capability Assessment and thereby being found not to have limited capability for work.   It is worth therefore understanding what these regulations are and who can decide that they “apply”. 

Regulation 29 of the Employment and Support Allowance Regulations 2008 describes Exceptional Circumstances where a claimant who does not have limited capability for work as determined in accordance with the limited capability for work assessment (i.e. has not achieved sufficient “points”),  is treated as having limited capability for work (i.e. is placed within the work related activity group of ESA).   

This is usually because they are considered to have met Reg 29 (2) (b) the claimant suffers from some specific disease or bodily or mental disablement and, by reasons of such disease or disablement, there would be a substantial risk to the mental or physical health of any person if the claimant were found not to have limited capability for work.
DWP decision makers and tribunals are required to consider whether Regulation 29 applies whenever an individual has scored less than the 15 points required to meet the limited capability for work assessment (as detailed in Schedule 2 of the Regulations).
Regulation 35 from the same document describes circumstances when claimants can be treated as having limited capability for work-related activity (i.e. placed within the support group of ESA).  

It has other possible qualifying parts but the relevant section, 35 (2) is worded in a similar manner, although this time reference is made to substantial risk to the mental or physical health of any person if the claimant were found not to have limited capability for work related activity.  Work related activity involves attendance for such activities as work focussed interviews. 
Similarly where an individual has been placed in the Work Related Activity Group and claims/appeals to be in the Support Group and none of the descriptors as detailed in Schedule 3 of the Regulations are held to apply, then Regulation 35 is considered before the claim is refused or the appeal disallowed. 
There are therefore 2 points which could be discussed with patients if this is raised:
· Regulations 29 and 35 do not directly refer to fitness to attend for the Work Capability Assessment and, as with any other part of the decision making process, GPs cannot decide which regulations apply and neither the DWP nor the Tribunal Services is bound to agree with a GPs opinion.

· GPs can of course express a view on whether Regulations 29 and 35 might apply to their patients and a statement to that effect would form part of the evidence upon which the DWP decision maker or tribunal will reach a decision.  
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